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Abstract

Abuse of rights means “discrimination” and “arbitrariness” in the exercise of
rights. The prohibition of abuse of rights reflects the legitimate expectations of
participants in a special legal regime. In two special legal regimes — the World
Trade Organization regime and the international investment regime — the
concept of abuse of rights protects special public interests, namely, foreign trade
and foreign investment.
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1. Introduction

The doctrine of abuse of rights does not concern the “existence” of rights; it
concerns the “exercise” of rights.! The doctrine evaluates whether a right is
exercised in an improper manner or not. This paper argues that if a right is exercised in
a “discriminatory” and “arbitrary” manner, there exists an abuse of right.

The second section of this paper attempts a clarification of the notion of abuse of
rights. The third section elaborates upon the need for caution in respect of abuse of

124



Halil Rahman Basaran

rights in general international law. The fourth section looks at special legal regimes.
Then the paper concludes by underlining the role of “discrimination” and
“arbitrariness” in defining abuse of rights.

2. Some Clarifications about Abuse of Rights

No legal right is absolute.? Indeed, the doctrine of abuse of rights highlights the
relativity of rights.® “The extent of the exercise of a right must, therefore, be fixed, not
by reference to the benefit which is conferred on the individual, but in its relation to the
social complex as a whole.” A certain right would be preferred to another in terms of
its importance for the community. A public interest may override a private interest in
assessing the validity of the exercise of a legal right.> Public interest is most visible in
special legal regimes. A special legal regime is a community with special origins, as
indicated in its founding treaty.

The founding treaty’s provisions shall not be abused. Treaty provisions shall not be
used to cover up discriminatory and arbitrary measures and acts that are not bona fide.
If a state engages in an arbitrary discrimination, that state’s mere adherence to the letter
of the founding treaty of the special regime cannot avert the state’s liability. Such
liability is required by the public interest inherent to the special legal regime.

By contrast, abuse of rights does not operate in general international law.® The
International Court of Justice (1CJ) has never applied abuse of rights to a dispute before
it.” Arguably, the ICJ believes that “the presumption in the case of acts prima facie legal
is that motive is irrelevant.”® Evaluation of the motive behind a lawful act would be too
subjective an endeavor on the part of the ICJ. If it were to do so, the legal security
stemming from existing international legal rights may be jeopardized.®

To this day, in the eyes of the ICJ, no state has ever brought compelling evidence to
demonstrate another state’s abuse of rights. One needs compelling evidence to
demonstrate that the right-holder state has acted with the sole motive to damage another
state.X If and when such a demonstration ever succeeds, the doctrine of abuse of rights
will gain capability in terms of challenging positive international law.!* The doctrine
will be able to invoke the misuse of an existing right due to the presence of malicious
motives that led to unreasonable injury to another state.'?

The application of abuse of rights is most plausible within a special regime®® as
states are closely interconnected within a special legal regime. The injury stemming
from the exercise of a right assumes a particular meaning due to the social dimension
that reigns in the special legal regime. Thanks to the emphasis on the social dimension
of the special legal regime, mere compliance with the letter of law does not avert a
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state’s liability for its acts. Besides, the supervising agency of the special legal regime
- e.g., a tribunal — would favor the social exercise of law.**

The counter argument is this: second-guessing rules of positive international law
shall not be institutionalized via analysis of a right-holder state’s motives. Otherwise
the reliability of law as a normative system would be jeopardized. The claim of abuse
of rights shall be handled cautiously.’® Indeed, such caution has been the norm in general
international law. Tellingly, Judge Sebutinde, in his separate opinion in the Immunities
and Criminal Proceedings case, indicated:

Abuse of rights is a controversial claim, which should only be made
in exceptional and compelling circumstances ... the threshold for a
finding of abuse of rights is high, as a court or tribunal will obviously
not presume an abuse and will affirm the evidence of an abuse only
in very exceptional circumstances.® (emphases added).

This caution with regard to abuse of rights in general international law deserves further
elaboration.

3. The Cautionary Approach to Abuse of Rights in
General International Law

There are various reasons to be cautious about abuse of rights. First of all, the doctrine
of abuse of rights questions a certain component of the principle of good faith: obeying
positive rules of international law.!” The doctrine pierces the veil of legality, discloses
a certain malignance behind the lawful act. The doctrine maintains that the lawful act
leads to an unconscionable effect on the legal right of someone else.

The second reason for caution in respect of the doctrine of abuse of rights has to do
with the status of international courts or tribunals; there is a concern that international
courts or tribunals could be too powerful thanks to the doctrine.’® Any international
court or tribunal that engages in the abuse of rights analysis would potentially be able
to look at the motive behind the invocation of a formal international right.® An
international court or tribunal would invalidate an act by speculating about the state of
the mind of a government. This would give considerable power to international courts
and tribunals.

The application of the doctrine of abuse of rights would represent a shift of legal
rights of the subjects of international law from their “private and autonomous domain
into the social field”.?° The social analysis of law consists in an examination of the
effects of the exercise of the rights on other rights. If those effects are found to be
unnecessary, then the international court or tribunal would invalidate the act. Such
interpretation necessarily would involve more intervention from international courts or
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tribunals into transactions between the subjects of international law. Arguably, such
intervention is suitable only in special legal regimes where states, international
organizations and individuals are closely interlinked by common origins.

The third reason for caution has to do with the fact that the doctrine of abuse of
rights constrains national sovereignty.?* A sovereign state may not exercise its legal
rights due to its effects on the legal rights of other subjects of international law. In
particular, if the injury caused to another legal right is found to be manifest and unjust,
then that would be deemed anti-social and an abuse of right would be deemed to exist.??
In special legal regimes, arguably, such manifest and unjust injury would be expressed
through notions such as “discrimination”, “arbitrariness” and “lack of bona fide
conduct”.

A sovereign state is second-guessed in exercising its legal rights for the sake of the
protection of another state, an international organization or an individual. This is a social
interpretation of rights rather than an individualist one.?® While national sovereignty
embodies the individualist dimension of international law, abuse of rights aims at
protecting the social dimension of international law. Such social protection is most
propitious in special legal regimes.

4. Special Legal Regimes

The World Trade Organization (WTO) regime and the international investment regime
have special origins:?* facilitating the cross-border movement of goods, services and
capital. The origins of both special legal regimes involve a certain “balance of rights
and obligations as struck by their framers”.?® This balance requires the intervention of
the concept of abuse of rights into special legal regimes. Yet, the prohibition of abuse
of rights is not a straightforward task even in special regimes. In Antin v. Spain, the
international investment arbitral tribunal stated:

It is well established in international law that an abuse of right claim is
subjected to a high threshold of proof.?

Hence, this paper argues that the notions of “discrimination” and “arbitrary
conduct” are being utilized to achieve the same effect as abuse of rights in both
international investment regime and the WTO regime.?” These notions should be
regarded as facilitators of the doctrine of abuse of rights. Since it is difficult to define
and apply abuse of rights, it is convenient to invoke “discrimination” and “arbitrariness”
to achieve a result equivalent to abuse of rights. Thus, in the Saluka case, the investment
arbitration tribunal implied abuse of rights:

It is now established in international law that States are not liable to pay
compensation to a foreign investor when, in the normal exercise of their
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regulatory powers, they adopt in a non-discriminatory manner bona fide
regulations that are aimed at the general welfare.?® (emphases added).

Similarly, in the Philip Morris Brands Sarl. v. Oriental Republic of Uruguay case,?
the investment arbitration tribunal held:

As indicated by earlier investment treaty decisions, in order for a State’s
action in exercise of regulatory powers not to constitute indirect
expropriation, the action has to comply with certain conditions. Among
those most commonly mentioned are that the action must be taken bona fide
for the purpose of protecting the public welfare, must be non-discriminatory
and proportionate. (emphases added).

In Antin v. Spain, there was found to be neither “discrimination” nor “arbitrary
conduct” on the part of Spanish state in applying its national tax measures to the foreign
investment. Spain did not use its right to impose taxation contrary to the origins of the
international investment regime, nor did it disappoint the legitimate expectations of the
foreign investor. Spain engaged in a bona fide conduct vis-a-vis the foreign investor.

By contrast, in Import Prohibition of Certain Shrimp and Shrimp Products, the
Appellate Body of the WTO struck down a measure of the United States, which abused
the right to protect environment. The Appellate Body qualified the motive of the United
States as “discriminatory” and “arbitrary”, which was ultimately found to be inimical
to international trade as protected by the special regime of the WTO:

What we have decided in this appeal is simply this: although the measure
of the United States in dispute in this appeal serves an environmental
objective that is recognized as legitimate under paragraph (g) of Article XX
of the GATT 1994, this measure has been applied by the United States in a
manner which constitutes arbitrary and unjustifiable discrimination
between Members of the WTO, contrary to the requirements of the
chapeau of Article XX. For all of the specific reasons outlined in this Report,
this measure does not qualify for the exemption that Article XX of the GATT
1994 affords to measures which serve certain recognized, legitimate
environmental purposes but which, at the same time, are not applied in a
manner that constitutes a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail or a
disguised restriction on international trade. As we emphasized in United
States — Gasoline, WTO Members are free to adopt their own policies aimed
at protecting the environment as long as, in so doing, they fulfill their
obligations and respect the rights of other Members under the WTO
Agreement.*® (emphases added).

All in all, being a member of the special legal regime, a government shall not
“discriminate” against foreign trade and foreign investment and shall not act in an
“arbitrary” manner. Otherwise, that would constitute an abuse of rights and the prima
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facie lawful acts of the government would be invalidated by the agency of the special
legal regime.

5. Conclusion

There is no indication from the international community that it wishes to apply the
prohibition on the abuse of rights in general international law. Rather, the prohibition
of abuse of rights has become part of only special legal regimes. Special legal regimes
are the communities where the legitimate expectations of members from each other are
high. The intertwining of states within special legal regimes by common origins are so
strong that members are legitimately expected to exercise their rights in a special social
dimension.

The special social dimension is evident in the WTO regime and the international
investment regime. In both regimes, the concept of abuse of rights protects special
public interests, namely, foreign trade and foreign investment. Members of special legal
regimes shall admit the examination of their motives in exercising their rights in the
light of those public interests. In special legal regimes, such motives are expressed
through “discrimination” and “arbitrariness”.
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