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Abstract

The objective of this study is to evaluate World Trade Organization’s (WTQO’s)
Trade Facilitation Agreement (TFA). The author reviews the negotiation history
and text of the TFA from a Third World Approaches to International Law
(TWAIL) perspective. Special focus is provided on India’s participation in the
negotiation process.
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[ Introduction

T he theoretical foundation of the international legal system has been experiencing
drastic changes? as a direct result of globalization® and increased non-governmental
advocacy.* The international economic law regime has been foremost in embracing
these changes, introducing new challenges and opportunities for the World Trade
Organization.®> These challenges are best understood by treating WTO as a “regime” i.e.
moving beyond formal agreements and annexes to focus on actions and
implementations by its member states® and are best resolved by introducing a new set
of trade rules, interpretations and evolving the WTO to encompass more than just
“trade”.’

WTO has grown into a mechanism that brought almost every country in the world
into a global market-driven trading mechanism.® WTO is occasionally disdained for

possessing a bias towards the need of developing and under-developed member states
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(hereinafter “hypothesis™). This article tests the hypothesis by reviewing the negotiation
history and text of the recently concluded WTO’s Trade Facilitation Agreement
(hereinafter the “Agreement” or “TFA”).

Part 1l below provides brief taxonomy of trade facilitation, followed by Part il
which provides an insight into the negotiation history of the Agreement. Part IV then
reviews the text of the Agreement from the TWAIL perspective.® Then, Part V provides
concluding remarks and results for the hypothesis.

[ Understanding Trade Facilitation

Economic theory suggests that human development is directly proportional to income
growth, which in turn is directly proportional to elements of trade facilitation such as
freedom of transit, trade regulations, border cooperation, and port facilities.’® Trade
facilitation involves a high level of complexity, as it deals with multiple parties,!*
organizations,!? and international instruments.®® Despite complications, an increasing
number of member states acknowledge that lack of efficiency in cross-border trade
could result in reduced tariff revenues, weaker regulatory controls,** lower
transparency, and reduced profits.

Pascal Lamy suggests the Agreement will result in “[r]Jemoving barriers to trade
and cutting red tape in half, which is what a multilateral Trade Facilitation Agreement
could deliver, could stimulate the US$22 trillion world economy by more than $1
trillion”"®®

These claims are backed by various studies such as that of UNCTAD?® and the
World Bank.'” Other studies show that trade facilitation can save more than $150 billion
a year.'® Peru’s successful implementation of the trade facilitation program in the 1990s
is often cited to indicate its benefits.® These studies are suggestive as the benefits may
vary from one member state to another, due to variations in geography, demography;,
and varied form of governance.?

There are a few other studies that doubt the legitimacy of such claims. For instance,
Jeronim Capaldo in his study asserts that these figures fail to support any reasonable
expectation that the reform may benefit developing economies. He further claims that
not only are the estimates of gains marred by problems but the calculations overlook
the array of costs that countries may incur once the reform is implemented.?! It has been
further asserted that trade facilitation would place a substantial financial burden on
developing countries much beyond the perceived benefits?? as massive investments in
trade facilitation may not be socially acceptable. Additionally, the service sector (which
has been growing significantly in member states such as India and Brazil) does not find
its place in the Agreement.? Further, it is suggested that lack of literature asserting
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benefits of trade facilitation which will offset the loss of resources diverted from other
sectors to adopt trade facilitation* raises concerns regarding net imports; adversely
affecting their trade balance.

While the Agreement is presented as an initiative to reduce trade costs; benefits
have been mainly calculated at the aggregate level.2° Furthermore, the Agreement being
comparatively flexible in its language, interpretational challenges may arise from this
unclear relationship between the TFA and other WTO agreements.?® The Agreement
introduces unique concepts to the WTO such as good governance, transparency,
impartiality, and neutrality.?” Additional challenges could be faced by governments as
the use of the same word in different contexts. For instance, “as appropriate”,
“appropriate”, “where appropriate and available”, “were appropriate” and “in
appropriate circumstances” in the Agreement could be subject to different
understanding and distinct meanings on different occasions.

However, on the brighter side, the Agreement appreciates changing shifts towards
regionalism by encouraging regional coordination and repeated usage of terms such as
“regional” arrangements, among others.?® To further appreciate and understand the
Agreement, the following section examines the negotiation history of the Agreement
and the role played by developing and underdeveloped member states in it.

[ Negotiation History: Role of Developing Member
States

Negotiations for the Agreement started back in 1996 at the Singapore Ministerial
Conference?® while discussing four key areas (the “Singapore Issues”) — investment,
competition policy, government procurements, and trade facilitation. Paragraph twenty-
one of the Singapore Ministerial Declaration directed the Council for Trade in Goods
to “undertake exploratory and analytical work, drawing on the work of other relevant
international organizations, on the simplification of trade procedures to assess the
scope for WTO rules in this area.” It aimed at balancing a new multilateral trading
agreement on one hand and the problem of limited resources with low-developed
economies on the other.®* Unfortunately, the overall outcome was controversial as it
saw disproportionate participation and representation from the developed member
states.%?

During the initial phase, the discussions were confined to aspects such as official
procedures, information requirements, transparency, and related issues.® Other relevant
aspects to cross-border movements of goods such as payment, insurance, transport,
transit to various financial requirements were added later to widen the scope of the trade
facilitation.®* A proper schedule for meetings and negotiations were also put in place to

systematically capture the scope and nature of the trade facilitation.®
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The scope was, however, narrowed down to focus on provisions of General
Agreement on Tariffs and Trade, 1994%- Article VIII and X.

The concern was then to place them as negotiating items in the draft of the
Ministerial text of the Seattle Conference of 1999. Unfortunately, the Seattle
Conference did not make substantial progress®’ as it saw the protest of around 50,000
protestors in Seattle® who were successful in showcasing the “dark side” of
globalization to the world.*®

The negotiation finally progressed during the preparatory work of the Doha
Ministerial Conference in 2001 (the “Doha Development Agenda”).*’ Discussions
revolved around customs, border clearance, and credit information.** Unfortunately
again, negotiations did not head in any significant directions and the differences were
wide open.*? The whole process was alleged to be opaque and to be in the better interest
of developed member states.*

It was alleged that the views and positions of many developing member states were
not adequately reflected in the draft Ministerial Declaration. India responded to the
proposal similarly. The then Commerce minister Mr. Murasoli Muran pointed out that
the “[d]eclaration was neither fair nor just to the view points of many developing
member states™.*

India played a noteworthy role in determining the outcome of the Doha Ministerial
Conference. The firm approach adopted by India ran the risk of getting secluded in the
international arena and the risk paid off well. Through this worthy contribution of India,
an array of concerns of the developing member states were internalized into the
upcoming work program of the WTO.*

However, the next trade round created further imbalances.*® The Cancun Ministerial
text (the “Derbez text”)*" explicitly recognized the launch of negotiation. The
modalities were never discussed, clearly violating the principle of explicit consensus.*?
The Indian representative, the then commerce minister Mr. Arun Jaitley condemned the
chairman for ignoring the views of most of the members that rejected the launching of
the negotiation.* The text was condemned to be biased, undermining the legitimacy of
the whole conference and resulting in no consensus.>

After Cancun, informal consultations were conducted under the leadership of the
then WTO Deputy Director-General Rufus Yerxa,* resulting in the “July package”. It
reflected a compromise between the demands of developed and developing member
states; commencing negotiations based on modalities set out in the Annex. The
Ministerial Conference of Hong-Kong in 2005°2 made members return to the
negotiating table without losing time over procedural requirements, resulting in the
development of the Agreement’s basic architecture.>®
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After Hong Kong, major progress was made during the ninth Ministerial
Conference held in Bali, Indonesia in 2013.> It resulted in a major trade deal — the “Bali
Package”.%® After twelve years, the bargain, the first of its kind multilateral agreement
on trade facilitation, was reached,®® establishing a Preparatory Committee on Trade
Facilitation and the Trade Facilitation Agreement.

The deadline for finalizing the Trade Facilitation Agreement was set to be July 31,
2014.5 The Negotiating Group on Trade Facilitation (hereinafter “NGTF”) was formed
on 12" October 2014 for implementation of the July Package. NGTF was a success as
it saw a large number of proposals by both developed and developing member states.
They were mainly to seek clarification on Articles V, VIII, and X of the GATT.

India and the United States filed a joint paper on the matter of the establishment of
a multilateral system for exchanging and handling information among members.% All
the proposals were combined in a document and were updated periodically reflecting
recent recommendations.®® The negotiations were concluded in a spirit of cooperation
and compromise.®® Nonetheless, the fate of the deal became unsure as India cast a veto
vote against the final Agreement.

According to the WTO rules, agreements must be adopted unanimously before they
can be sent to the legislature of each member state for ratification; two-thirds of the
member states should ratify trade deals for them to become effective. India’s veto came
as shock as, in Bali, India endorsed the agreement in its entirety.* Nevertheless, India
ratified the Agreement on 22" April 2016%, being the 76" member to do so, as a result
of U.S cooperation.

Why did India Choose to veto?

The Indian Food Subsidy and Food Security Program allows for the government to buy
wheat and rice from local farmers at above-market prices (also known as a “Minimum
Support Price”), stockpile the grains, and then sells them to the consumers at a lower
price through its Public Distribution System. The National Food Security Act of 2013
ratified the National Food Security Ordinance of 2013, which was passed on the
backdrop of The National Food Security Bill of 2013. It guarantees subsidized prices
for food grains to roughly 70 percent of the country's 1.2 billion people.5

This policy was widely condemned by the international trade community. The U.S
and Pakistan raised concerns about its trade-distorting effects.®® They argued that tons
of grains may become putrid due to lack of storage space, resulting in the dumping of
food grains, leading to potential depression of global prices and hurt farmers based out
of other member states. However, India stood by its stance.
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India requested a permanent solution to the food security and food subsidy issue in
the WTO. India claimed that negotiations on the food subsidy had been long stagnant.
India demanded to revive the negotiations by requesting the developed member states
to come forward and deliberate, in exchange for signing and ratifying the Agreement
by India.

India had two main requests: first, revision of the External Reference Price (ERP)
based on which farm subsidy is calculated. At present, the year 1986 — 88 is taken as a
base year. India contended that a more recent period should be considered to incorporate
inflation and economic slowdown. Second, India should be allowed to benefit from the
“Peace” clause until 2017. This implied that India may have frustrated its commitment
under the Ninth Ministerial Conference.

India’s veto to TFA sent a shock wave through the entire trading community. To
clear the dead-lock, members agreed to renegotiate existing rules on agricultural
subsidies by the end of 2017 to address India’s concerns of regulations being restrictive;
undermining its ability to stockpile grains to ensure food security.®

Ultimately the U.S at the G20 meeting®’ agreed on India’s right to food security.®®
This cleared the deadlock and the TFA was ready (quid pro quo). It was decided to adopt
the protocol of Amendment to be inserted in the TFA Annex 1A, putting December 2015
as the final deadline to conclude the negotiations®® at the meeting of the General Council
Preparatory Committee on Trade Facilitation on November 27, 2014.

The Agreement is now officially operational, inviting “instrument of acceptance”
from the member states, making it operational upon acceptance by two—thirds of the
Members.” India notified category ‘A’ commitments and deposited instruments of
ratification on 22" April 2016.™ Category ‘A’ provisions signify that the member will
implement by the time the Agreement enters into force (or within one year after entry
into force for a least-developed country member)’2. The implementation rate currently
stands at 69.7%; with 100% implementation by developed member states, 70% by
developing member states, and 36 % by the least-developed countries member states.”

Y Interpretation: TWAIL Perspective

The Agreement goes beyond the notions of tariffs and borders procedural requirements.
It connects existing WTO rules, Free Trade Agreements, domestic law and incorporates
good governance. This wide scope of the Agreement may lead to unprecedented
interpretation challenges. This section addresses some of these challenges from a
holistic approach — to examine if the Agreement complements the trading regimes of
developing and least developed countries (LDCs).
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The Agreement is structured as follows: The Preamble to the Agreement sets out its
aim to clarify and improvise relevant aspects of Articles V, VIII, and X of the GATT
1994. To enable expediting movement, release, and clearance of goods, including goods
in transit, providing special assistance to developing and LDCs and to further the
cooperation among members for custom compliance issues. The Agreement is
bifurcated into two sections: the first part sets out general provisions of trade
facilitation; the other part concentrates upon Special and Differential Treatment (“S&D
T”) for developing country members and LDCs.

Avrticle | of the Agreement enumerates rules on publication and making available
information, making it mandatory to publish all the laws, rules, and regulations relating
to trade. Article 1l makes it mandatory for domestic authorities to consider public
opinion before passing any law. Article Il puts an obligation on authorities to provide
an advance ruling in a reasonable time and manner. Article IV lays down requirements
in respect of appeal and review procedures, providing the right to appeal or review as
being mandatory. Article V lays down various measures to enhance impartiality, non-
discrimination, and transparency, while Article VI brings out uniformity about fees
imposed in connection with importation and exportation. Article VII sets out the
procedure for the release and clearance of goods wherein it highlights the importance
of electronic payments, risk management, expedited shipments, and special provisions
for perishable goods. Article VIII enumerates cooperation among neighbors at border
clearance and border control. Article IX mandates the uninterrupted movement of goods
intended for importation for speedy transit of goods. Article X details the formalities
about importation, exportation, and transit of goods recommends the use of the
international best practice, single-window clearance, discourages the use of customs
brokers, and uniformity in documentation requirements. Article XI gives effect to
freedom of transition, while article X1 mandates compliance with custom obligations,
exchange of information, and respect for confidentiality. Lastly, Article X111 established
a strong institutional framework to give effect to the provisions of this Agreement by
establishing a Committee on Trade Facilitation and National Committees on Trade
Facilitation.

The rest of the Agreement enumerates S&D T Provisions for developing country
members and LDCs. It nullifies delayed implementation of the Agreement due to lack
of capacity and resources. Special provisions are carved out for Developing and LDCs
by restricting their commitments and obligations to the extent of their individual
development, financial and trade needs, or their administrative and institutional
capabilities. As an extensive part of the Agreement is devoted to Special & Differential
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Treatment of developing member states. This section will study S&D T in the
Agreement and the way it corresponds to the Doha Development Agenda.

WTO Agreements contain special provisions that give developing member states
special rights and provide developed member states the possibility to treat developing
member states more favorably than other WTO Members. These provisions are referred
to as S&D T provisions. They majorly are: longer periods for implementing agreements
and commitments, measures to increase trading opportunities for developing countries,
provisions requiring all WTO members to safeguard the trade interests of developing
countries, support to help developing countries build the capacity to carry out WTO
work, handle disputes, and implement technical standards, and provisions related to
LDCs.™

Implementation provisions concerning S&D T in the Agreement are divided into
three categories: (1) category A puts together implementations that members designate
to put in action upon entry into force of this agreement for developing member states
and within one year after entry into force for LDCs. (2) category B puts together
provisions which are planned to be implemented on a date after a transitional period
following entry into force of this agreement and (3) category C is on the lines of
category B but for those requiring the acquisition of implementation capacity through
provision of assistance and support for capacity building. Paragraph three obligates
developing members to implement its category A commitments upon entry into force.
The LDCs may notify the Preparatory Committee’™ of the provisions it intends to
implement within one year after entry into force. Paragraph four puts in place a
framework for the notification and implementation of category B and C commitments.
Every developing country member upon entry into force of this Agreement shall notify
the committee of the provisions that it has designated in category B and category C with
corresponding indicative dates for implementation.

An early warning mechanism is established under paragraph five, whereby any
member that experiences difficulty in implementing provisions of Category B or C,
should notify the committee not less than 180 days for developing country members
and 90 days for LDCs before the expiration of the implementation date and a new date
would be provided by the committee. For effective implementation of Category B and
Category C commitments, the committee shall immediately establish an expert group
within 60 days of notification. The expert group shall be composed of five independent
persons, highly qualified in the fields of trade facilitation and assistance and support of
the capacity building, as per paragraph six. Nothing specified here shall be subject to
proceedings under the Dispute Settlement Understanding. Grace periods of two years
for developing country and six years for LCDs after entry into force for the application
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of the Understating on Rules and Procedures Governing the Settlement of Disputes for
category A commitments and eight years for LCDs for category B commitments, in
pursuance to paragraph eight.

The Final Provision imports exceptions and exemptions from GATT and waivers
from Agreement establishing the WTO to the Agreement. It also sets out a
notwithstanding clause: “nothing in this Agreement shall be construed as diminishing
the rights and obligations of members under the Agreement unless provided and that
members of a custom union or a regional economic arrangement may adopt regional
approaches to assist in the implementation of their obligations under this Agreement”,
so on and so forth.

As important as the S&D T are for the developing member states, it is equally
important to ascertain if they had been successful in the past. The rhetoric around S&D
T had been confined to extended deadlines and tuning for prolonged implementations,
despite failure at Cancun and Seattle. The paradigm of S&D T should be shifted from
that of “adjustment” and “charity” to that of “development” and “fairness”.’®
Substantial work with this respect may stem from a fair and equalitarian negotiation
process at WTO. It is more important to address the needs and concerns of the LCDs
during the negotiation than to offer legally binding (extended) deadlines during
implementation.

This need for transformation is well documented by the report of the panel on
defining the future of trade.”” The report recommends a new perspective on managing
the balance between reciprocity and flexibility. It suggests differentiations and
flexibilities for LCDs should be based on individual needs and capacities, target specific
challenges, be time-specific to advance progressively, and be followed by dynamic
monitoring.”

In addition to the concerns discussed above, the Agreement possesses various other
challenges for developing nations, such as: first, an extension of GATT jurisprudence
to the Agreement may lead to additional implementation and coordination cost. The
Preamble to the Agreement aims at clarifying and improving relevant aspects of Article
V, VIII, and X of GATT. This may mean the application of GATT jurisprudence and
precedence by the TFA Council at dispute resolution. For instance, “Cost of Service
Rendered” in Article VVI11:1(a) requires fees and charges imposed relating to importation
and exportation to not exceed the approximate cost of service rendered. In GATT, it
refers to fees and formalities while the same language is used in the Agreement about
enquiry points. Use of similar language in two different contexts may lead to additional
obligations (GATT/WTO Plus obligations). Similar challenges may erupt for other
shared common terms.
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Second, the Agreement balances trade facilitation with other competing interests
such as public health and data protection, causing it to be invoked either independently
or in combination with existing WTO agreements in trade disputes.” Conflict may arise
due to the juxtaposition of “hard requirements of TFA” and “domestic laws”. For
instance, the publication is a hard requirement within the Agreement, which may come
in conflict with local laws of member states.

Third, the cost of making necessary changes to the customs regimes, infrastructure
and, capacity building of developing member states may turn out to be prohibitively
expensive, which may add extra burden over other developmental concerns.®
Implementing the Agreement could be a costly affair; requiring specialized personnel
and high consultancy fees.8! Additionally, an imperfect market situation may prevent
small firms, consumers, and labour from fully experiencing the expected benefits of
trade-facilitation reforms.®

\ Concluding Remarks

The World Trade Statistical Review published by the WTO in 2016 sets out that the
members introduced 132 measures aimed at facilitating trade, an average of 19
measures per month.8® This certainly indicates the importance which trade facilitation
measures have managed to gain in recent times. Trade Facilitation measures are
important to emerging economies as the South-South trade (i.e. exports from
developing economies to other developing economies) continues to grow and to
constitute an increasing share of developing economies' exports.#* Additionally, with
China and India ranked first and second respectively as preferred services offshoring
locations, it becomes important for them to ensure easy inflow and outflow of goods
and services.® The Agreement appreciates the changing shift towards regionalism by
encouraging regional coordination and repeated usage of terms “regional”
arrangements.8®

Out of 164 WTO members, 154 members have ratified the TFA as of February 14,
2021.87 This signifies a great success for the WTO, as TFA once in effect will be the
first WTO Agreement after the Uruguay round. Once an Agreement for goods is
successfully implemented, an Agreement for services should be considered by the
trading community.8®

However appreciated, the efforts of the WTO to cut red-tape and relax the border
movement of goods are; there may be concerns which the negotiation process and the
Agreement put on the table of developing members (testing the hypothesis), as below:

First and foremost, the Bali Package covered four different areas: trade facilitation,
agriculture, cotton, and LDCs. It is only the Trade Facilitation which now has a legally
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binding agreement. For agriculture, major discussions revolved around only the Peace
Clause and short-term grants to LCDs.

With regards to Cotton, major progress is yet to be made. The recent Ministerial
Decision on Cotton at Nairobi Conference was declaratory; urging members to continue
their efforts and contributions to enhance the cotton market.®® Even on the reduction of
export competition in cotton, the Ministerial Decision on Export Competition at Nairobi
Conference was declaratory. Though it uses “shall”, it doesn’t provide fallback penalty
provisions.*® However, the future appears to be promising with the formation of the
“Cotton Four” group consisting of Benin, Burkina Faso, Chad, and Mali.**

Second, while it aims at reducing costs, relaxing customs procedures, and easing
the flow of imports and exports, it is claimed by some that benefits may not reach all
the stakeholders in the supply chain or may not be equally distributed.®

Third, the Agreement possesses a few characteristics which are new to WTO, such
as a good governance clause that diffuses transparency, impartiality, and neutrality.
Such new obligations and a shift from traditional rules may bring unprecedented
interpretations. Additional challenges may also occur due to the use of the same words
in different contexts such as “as appropriate”, “appropriate”, “where appropriate and
available”, “were appropriate” and “in appropriate circumstances” in the Agreement.

Thus, it can be concluded that the flexibilities provided in TRA significantly
changes the future of world economic governance by going a step further on tariffs and
non-tariff barriers. It now remains to be seen whether the Trade Facilitation Agreement
will fulfill the promises endorsed by the WTO and International Chamber of Commerce
or will it churn out unsatisfactory results.

The future of TFA appears to be promising in India, considering it has received
considerable support from the Ministry of Commerce and Industry (as TFA will help in
achieving India’s ease of doing business), with the establishment of three-tiered
National Committee on Trade Facilitation (“NCTF”).%* It now needs to work on
simplifying advance ruling, establishing enquiry points, and accelerating related
infrastructural developments® to reap the full benefits of the Agreement.
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