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Science and scientific evidence occupy a crucial place in the Agreement on the
Application of Sanitary and Phytosanitary Measures (the SPS Agreement), which
consequently calls for an assessment of risks posed to the lives and health of human,
animal and plant life prior to the application of an SPS measure by a WTO member
country in accordance with internationally accepted standards. The recent report of the
dispute settlement panel in the India–Measures concerning the Importation of Certain
Agricultural Products dispute has, in turn, assumed a significant role in the
development and understanding of “risk assessment”, which has been a contentious
issue in the majority of disputes concerning the implementation of the SPS Agreement.
The United States challenged India’s measures, claiming that Indian law, vide the
Livestock Importation Act in conjunction with the Statutory Order issued to give effect
to the former, was not in compliance with WTO law and in particular the SPS
Agreement. The agreement requires scientific evidence that is based on scientific
principles, along with an assessment of the risk posed to human, animal and plant life,
in cases where the importation of certain agricultural products is prohibited or
restricted. Consequently, India erred in various aspects when it based its risk
assessment concerning Avian Influenza on methods that were outside the scope and
ambit of the standards prescribed by the Terrestrial Code. While the Terrestrial Code
authorized a prohibition of the importation of livestock products merely from zones
Editorial Office: Estey Journal of International Law and Trade Policy, College of Law,
University of Saskatchewan, 15 Campus Dr., Saskatoon, SK, S7N 5A6, Canada
Phone (306) 966-6879; email: estey.j.editor@usask.ca
78

Saloni Khanderia-Yadav

and compartments within the country affected with AI, in contrast India imposed a
complete ban on livestock from countries that reported Avian Influenza (irrespective of
whether such products originate from Avian Influenza–free zones or not). In doing so,
India violated the requirement that its SPS measure be based on scientific principles;
its measure did not conform to scientific principles. Consequently, despite the fact that
India had a right to determine the level of protection it considers appropriate as per the
agreement, it also over-stepped this right when it failed to perform its duty of ensuring
that the SPS measure was not more trade restrictive than necessary. The panel’s
interpretation of the use and significance of risk assessment as a basic premise is
therefore noteworthy, not merely given increasing concerns pertaining to agricultural
protectionism in deterring the goals of free trade policy, but at the same time
considering the limited jurisprudence on the subject matter – namely the relationship
between scientific principles and evidence on the one hand, and risk assessment on the
other. This article, hence, provides insight into the recent panel report in the India–
Agricultural Products dispute against the backdrop of the requirement of risk
assessment in the SPS Agreement.
Keywords: dispute, India, science, SPS, standards, United States, WTO

1 . I ntr oduc ti on

T

he principles of international trade law have evolved over the last decade, in turn
leading to a wide array of agreements to cover subject matters including
antidumping, 1 subsidies, 2 intellectual property, 3 technical barriers to trade 4 and the
like. While the initial aim of international trade regulation by the GATT was simply
the liberalization of tariffs and reduction of barriers to international trade, in
subsequent years more emphasis has been placed on members’ approaches to the
environment and the health of not merely their citizens, but also animal and plant life. 5
Interestingly though, while these endeavours to protect and preserve the life and
health of humans, animals and plants could be perceived as a legitimate policy
objective of members of the World Trade Organization, 6 they have often been
misused as facilitators for economic protection.
Due to worries that measures under the guise of protecting human, animal and
plant life could actually be acts of protection, the Uruguay Round of the WTO saw the
successful negotiation of the Agreement on Sanitary and Phytosanitary Measures (SPS
Agreement), 7 which sets out the measures that WTO members are permitted to take
for the protection of human, animal and plant health and requires that they be based
on international standards and scientific evidence. In a related vein, this agreement
highlights the fact that agricultural protectionism could often run counter to the goals
of free trade policy; thus, measures that in effect decrease international trade by means
of such protectionism should have to meet the test of being based on international
standards and scientific principles.
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Against this backdrop, where at one point the traditional mandate of the
international trade regime of the WTO was non-discrimination, now science, scientific
principles and scientific evidence form the crux of the Agreement on Sanitary and
Phytosanitary Measures. 8 The focus of the SPS Agreement on science has
nevertheless brought with it extensive controversies as to the exact role of science and
its influence on the agreement. Major disputes involving SPS measures have been rare
– seven to be exact, 9 but the significance of “risk assessment” and, in particular, its
relationship with scientific evidence has been central to most of these disputes.
This article therefore endeavours to reflect upon the role of risk assessment in the
light of the SPS Agreement and in view of the dispute settlement panel’s recent report
in the India–Measures concerning the Importation of Certain Agricultural Products
dispute (hereinafter referred to as the India–Agricultural Products dispute). 10 With
this aim in mind, the article reflects upon the jurisprudence and mandate of the SPS
Agreement in the initial part and subsequently analyzes the concept of risk assessment
as it appears in the agreement against the backdrop of the India–Agricultural Products
dispute and in the light of past disputes where risk assessment under the SPS
Agreement has been an issue of contention.

2. Understanding the Basic Elements of the SPS Agreement
As pointed out earlier, the SPS Agreement was a result of the successful
negotiations of the Uruguay Round, with the primary objective of ensuring food safety
against the backdrop of certain serious diseases (inter alia plague, mad cow disease,
cholera, yellow fever) that were detrimental to the health of humans, animals and
plants. 11 The SPS Agreement was a successor to the Agreement on Technical Barriers
to Trade (TBT Agreement), which was passed during the Tokyo Round in order to
regulate international trade in food. 12 Both the original TBT and the SPS agreements
marked a major departure from liberalization of trade through the reduction of barriers
being the exclusive mandate of the international trade regime. It was realized that
there was the need to prevent governmental measures by respective members of the
WTO being justified under the guise of protecting human, animal or plant health, but
in actuality simply being protectionist policies that act as barriers to trade in
agricultural products. 13 Thus, measures undertaken to protect and preserve human,
animal or plant life were to be based on international standards and scientific
evidence. 14 When such a trade measure is applied either towards protecting human or
animal life or health from additives, contaminants or diseased organisms in beverages
or feedstuffs, 15 or in order to protect animal or plant life or health from pests or other
risks arising from diseases, there must be a scientific justification. 16 A significant
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caveat, however, to the application of SPS measures in order to achieve the purposes
aforementioned is the fact that these measures must be applied based on an assessment
of the risks that would arise depending on the “likelihood” 17 or the “potential” 18 that
the product that would be subject to such a measure will have an adverse effect on the
health and life of humans, animals or plants. In other words, risk assessment remains
at the very core of this agreement and in turn relies on “the risk assessment techniques
developed by the relevant International Organizations.” 19 Against this backdrop, three
international organizations are looked to for the effective implementation of the SPS
Agreement through their development of appropriate risk assessment techniques. The
organizations are the World Health Organization’s (WHO) Codex Alimentarius
Commission, which operates in collaboration with the Food and Agriculture
Organization and endeavours to regulate food safety for the purpose of international
trade in food; 20 the International Office of Epizootics (popularly referred to as the
OIE), which regulates the spread of zoonosis in order to prevent diseases and
pathogens spreading during the course of international trade in animals and animal
products; 21 and the International Plant Protection Convention (IPPC), which
endeavours to prevent the international spread of diseases and pests in plants. 22 These
international scientific organizations are charged with the duty of developing the
necessary risk assessment techniques, which are particularly important given the
agenda of the SPS Agreement. The SPS recognizes the need to harmonize standards,
guidelines or recommendations wherever they exist. 23
At the outset, the members of the WTO have the right to ensure safety in
international trade in food, for which purpose they are permitted to take the requisite
sanitary and phytosanitary measures, so long as they do not create an arbitrary or
disguised restriction on international trade; the measures must, hence, be in keeping
with the other provisions of the SPS Agreement. 24 The right to impose measures that
restrict international trade in food based on the need to take certain sanitary or
phytosanitary measures, however, like most rights, comes with certain limitations. On
the one hand, the SPS Agreement provides a right to the members to undertake
measures for the protection of human, animal and plant health and life; at the same
time, it creates a “ceiling” on this right. The resolution of these somewhat
contradictory obligations does not, however, necessarily require the formal juggling of
a cost-benefit analysis. 25 Firstly, as aforementioned, the (SPS) measures designed to
protect human, animal or plant life must be “based on scientific principles”, which
must, in turn, be maintained in the presence of “sufficient scientific evidence”.26 Once
it has been established that the SPS measure has been invoked based on “sufficient
scientific evidence”, there lies an additional onus on the member invoking the same to
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further prove that such SPS measure has also been based on an analysis of the
assessment of the risk that importation of such a food product may pose for the health
and lives of humans, animals and plants. 27 The risk assessment techniques, as
aforementioned, are those that have been developed by international organizations for
this purpose. 28 The SPS Agreement, however, recognizes the right of members to
adopt sanitary and phytosanitary measures that aim to achieve a higher level of
protection than those already provided for in the pre-existing international standards,
provided that the member is able to prove there is a scientific justification29 for
imposing a higher level of SPS measure, which also satisfies the prerequisites of
Article 5 of the agreement pertaining to risk assessment.30 A significant concomitant
of a member’s right to base its SPS measures on standards higher than those
recognized by the international organizations, provided there exists a scientific
justification for the same, is that the agreement, in turn, provides a corresponding right
to the member(s) against whose product(s) such an SPS measure has been invoked to
request from the invoking member an explanation of the reasons for such an
invocation, when the former has reason to believe that such a measure has the
potential to constrain its exports and that such a measure may not in fact be based on
the relevant international standards, guidelines or recommendations or, worse still,
these may not even exist. 31 In this regard, while the mandate of the SPS Agreement
highlights the fact that the member seeking to impose an SPS measure must rely on
scientific evidence, which has been based on scientific principles, the SPS additionally
recognizes the fact that, occasionally, the scientific evidence may, in fact, be
insufficient. 32 For this reason, the agreement permits its members to provisionally
adopt SPS measures 33 on the basis of the precautionary principle. 34 This principle is
reflected in Article 5.7 of the SPS Agreement and additionally relies on Article 3.3 of
the agreement, which permits members to adopt SPS measures that are higher than the
existing international standards. 35 Article 5.7, reflecting the precautionary principle,
permits members to adopt SPS measures even when there is insufficient scientific
evidence, on the basis of “available pertinent information” from the relevant
international organizations and/or from the measures of other members. 36
In addition, the SPS Agreement underscores the significance of the principle of
non-discrimination, which lies at the very core of the WTO trade regime. Apropos, it
reflects the chapeau of Article XX in the GATT, which deals with the principle of
most-favoured-nation treatment and the principle of national treatment. The SPS
Agreement provides that SPS measures must be invoked only after ensuring that they
do not “arbitrarily or unjustifiably discriminate between Members where the identical
or similar conditions prevail”.37 This nondiscrimination principle includes the
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prevention of discrimination between a country’s own territory and the territory of the
other members during the invocation of such an SPS measure. 38 Understanding that
the failure to publish relevant information regarding the existing rules and regulations
can act as one of the main disincentives to the liberalization of trade, the SPS
Agreement reinforces the need to make information in this regard publically available.
In this light, another vital facet of the agreement is the principle of transparency,
which, as with the other agreements of the WTO, remains a corner-stone of the
international trade regime. 39 The agreement therefore recognizes the need for
members to publish their regulations with respect to SPS measures on a prompt basis,
to enable all interested parties to become acquainted with the same. 40 In a related vein,
the SPS Agreement imposes a duty on the members to provide a reasonable lag
between the publication of the SPS regulations and the actual enforcement of the
same, so that the affected exporters and producers are provided with sufficient time to
adapt their products and methods in line with the new regulations. 41 In circumstances
where a new SPS regulation is being introduced, and the same deviates from an
existing international standard on the subject matter, or is being introduced in cases
where there is no international standard, the Annex to the SPS Agreement requires the
member introducing such a regulation to provide a draft of the same, and also to
provide a reasonable amount of time for the other members to comment on the
same. 42

3 . S c i e nti fi c E vi de nc e a nd Ris k As s e s s m e nt vi s -à -vi s
the P a ne l Re por t i n the I ndi a–Me a s ur e s Affe c ti ng the
I m por ta ti on of Ce r ta i n Agr i c ul tur a l P r oduc ts Di s pute
Science and scientific evidence occupy a crucial place in the SPS Agreement, which
consequently calls for an assessment of risks posed to the lives and health of human,
animal and plant life prior to the application of an SPS measure by a member in
accordance with internationally accepted standards. The recent dispute settlement
panel report in the India–Measures Affecting the Importation of Certain Agricultural
Products dispute has, in turn, assumed a significant role in the development and
understanding of “risk assessment”, which has been a contentious issue in the majority
of disputes concerning the implementation of the SPS Agreement. 43

3.1

Events Leading to the Dispute

The incidents that led to the invocation of the Dispute Settlement Understanding
(DSU) with respect to the alleged violation of the SPS Agreement in the India–
Importation of Certain Agricultural Products dispute primarily concerned the
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importation of agricultural products from the United States. The complaint in this
dispute was that some U.S. products were potentially infected with the disease avian
influenza (AI).

3.3.1 Animal Zoonosis and Avian Influenza
Avian influenza is a form of zoonosis. 44 It is alternatively referred to as avian flu or
bird flu, and commonly occurs in geese and ducks. It is transmitted to other domestic
poultry such as chicken only when there is an outbreak of bird flu on a large scale. It
can also occasionally spread to and among humans. Avian influenza is most likely to
be communicated to humans when there has been a direct human to human contact or
alternatively an exposure to the infected wild birds, poultry or feces. AI may occur in
either a highly pathogenic form (commonly known as HPAI) 45 or a lowly pathogenic
form (commonly known as LPAI) 46. International regulations, namely vide the World
Organization for Animal Health (known as the OIE), make it mandatory that any
manifestation of either type of AI be notified to the OIE. Accordingly, those
incidences of highly pathogenic and lowly pathogenic AI that are notified to the OIE
are regarded as “notifiable avian influenza” (NAI). 47
In a related vein, the Food and Agriculture Organization reports that the disease is
most commonly transmitted among a large number of poultry, with wild birds playing
a negligible role in its transmission, with the exception that the Asian form of H5N1,
HPAI, might nevertheless be transmitted from wild birds to poultry without any
metamorphosis from the LPAI. 48 Being a form of zoonosis, AI, albeit commonly
found and transmittable among poultry and wild birds, can sometimes also cause
disease in humans, primarily when there has been contact with the infected species in
cases of HPAI. 49 There have been cases reported in China where the spread of deaths
has been associated with the occurrence of even LPAI. 50

3.2

United States ’ Antagonism to India ’s Management of
NAI with Respect to Imported Products

The United States challenged India’s measures, claiming that Indian law, vide the
Livestock Importation Act 51 in conjunction with the statutory order 52 issued to give
effect to the former, was not in compliance with WTO law and, in particular, the SPS
Agreement, which requires evidence that is based on scientific principles along with
an assessment of the risk posed to human, animal and plant life, when the importation
of certain agricultural products is prohibited or restricted. 53
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As the Livestock Act, 1898 targets the regulation of imports 54 of livestock 55 that
has been affected by infectious or contagious diseases, 56 it in turn empowers the
Central Government of India to “regulate, restrict or prohibit” the importation of
livestock that has been affected by an infectious or contagious disease. 57 In addition,
the Livestock Act of 1898 was subsequently amended by the Livestock Amendment
Act of 2001 58 to enlarge the scope and ambit of the act so as to also include not
merely the “regulation, restriction and prohibition” of imports of livestock that has
been affected by an infectious or contagious disease, but also livestock products. 59
Accordingly, the Department of Animal Husbandry, Dairying and Fisheries (DAHD)
is responsible for the regulation, restriction and prohibition of livestock that has been
afflicted by an infectious or contagious disease. As a result, the DAHD issued the
S.O. 1663(E) for this purpose, which in turn prohibited the importation of wild birds
from countries that have reported HPNAI and LPNAI. The S.O. 1663(E) furthermore
prohibited the importation of livestock from countries that had reported HPNAI or
LPNAI when the products were in the form of domestic and wild birds; day old
chicks, ducks, turkey; unprocessed meat and meat products from AI-infected species;
hatching eggs; egg products; unprocessed feathers; live pigs; pathological material
and biological products from birds; and also semen of domestic and wild birds,
including poultry. 60 In a similar light, the Indian government also passed the
Prevention and Control of Infectious and Contagious Diseases in Animals Act, 2009 61
in order to prevent and control the spread of such infectious and contagious diseases,
among them AI (in the forms of both LPAI and HPAI). 62 Consequently, the DAHD
also formulated a National Action Plan, 2012 in order to deal with the spread of AI in
India. 63

3.2.1 The Primary Contentions
In the light of India’s prohibition of imports of animals and animal products from
countries that have notified the existence of AI in their territories, by virtue of the
Livestock Act, 1898 (as amended by the Act of 2001) read along with the
S.O. 1663(E), the Prevention of Diseases Act, 2009 and the NAP, 2012, the primary
issue in the dispute was to judge the legality of the Indian measure. Specifically, the
measure at issue before the WTO panel was India’s prohibition of various agricultural
products vide the Livestock Act, 1898 64 in conjunction with the statutory order. 65
It is in this context that the panel was left to adjudge the Indian measure of such
prohibition of livestock products from countries that had notified AI while, at the
same time, the country permitted the movement and trade of like or similar products
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within its own territory. India claimed that in situations where there has been an
outbreak of AI in its own country, the movement of like domestic products is
permissible when such products have originated outside a ten-kilometre radius from
the centre where the disease is detected, because the epicentre is known. 66 By contrast,
India claimed that its laws (namely the Livestock Act, 1898) and the S.O. prohibiting
the importation of agricultural products from nations that have notified the infestation
of AI in their territories certainly are not a case of discrimination or violation of the
requirements of the SPS Agreement, because in such cases the epicentre cannot be
known. 67 In response, the United States alleged that India had violated various
provisions of the SPS Agreement by not recognizing NAI-free zones or compartments
from which the given agricultural product can still be imported when such zone or
compartment is declared free of NAI, such an evasion being an act of
discrimination. 68 Consequently, the issue arose that India had, besides discriminating
against similar imported products, furthermore also violated various clauses of articles
2, 3, 5, 6 and 7 of the SPS Agreement inter alia pertaining to the requirement of
basing measures prohibiting or restricting the importation of agricultural products on,
or conforming them to, international standards, scientific risk assessment and
nondiscrimination. 69
Against this backdrop, the S.O. 1663(E) remained the measure at issue due to its
being discriminatory between imported and like domestic products where similar
conditions prevailed. The panel ruled in favour of the United States in so far as it
recognized that India had certainly violated the core principles of the SPS Agreement.
India was found to have failed to base its measures on scientific evidence that gave
due account to the assessment of risk that imported products from countries that have
reported the outbreak of NAI could potentially pose to the health and lives of humans,
animals and plants.

3.3

Risk Assessment and the India–Agricultural Products
Dispute

While India’s measures violated various clauses of the SPS Agreement, the fact that it
failed to conduct an assessment of any risks posed to human, animal and plant health
and life remains at the core of this dispute. As already mentioned, an assessment of
risk has been a central contentious issue in most, if not all, disputes claiming violation
of the SPS Agreement.
As far as the India–Agricultural Products dispute was concerned, the United States
argued that India had failed to base its import ban on an assessment of the risks that
affected products would pose to the health and lives of humans, animals and plants.
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Accordingly, even as both parties agreed that the import ban imposed by virtue of the
S.O. 1663(E), read along with the Livestock Act, 1898 (as amended by the Act of
2001), would be an SPS measure within the meaning and scope of the SPS
Agreement, 70 the fact that India had failed to carry out a risk assessment prior to such
a ban was a central feature of this dispute. The United States claimed that the
Livestock Act, read along with the SO 1663 (E), would be an SPS measure because it
affected “international trade by imposing import prohibitions”. 71 Hence, while India
put in place the AI ban on the basis of the S.O. 1663(E), which had the objective of
ensuring food safety and protecting domestic and wild birds from AI, i.e., both
HPNAI and LPAI, in order to prevent transmission of this virus and preserve human
and poultry health, 72 such an import ban would be regarded as an SPS measure due to
it being imposed by virtue of a law, decree or regulation as set out in Annex A: 1 of
the SPS Agreement. 73
While it was agreed that the import ban was an SPS measure, the United States
alleged that India failed to ensure that such a ban was imposed after an assessment of
risk; therefore, it violated articles 5.1 and 5.2 of the SPS Agreement. For this reason,
the United States additionally alleged that while failing to comply with the risk
assessment provisions of the SPS Agreement, India additionally breached the mandate
of basing its ban on scientific evidence and therefore violated other provisions of the
SPS Agreement.

3.3.1 Where Did India Err?
The key requirement of imposing an SPS measure in accordance with the SPS
Agreement is that such a measure must be on the basis of risk assessment that is in
keeping with scientific evidence. Accordingly, the panel was faced with the task of
answering certain significant questions in the India–Agricultural Products dispute
and, in particular, whether such a ban was in fact based on an assessment of risks that
AI would have posed for the lives and health of humans, animals and plants in India.
The panel had to determine whether India had satisfied certain crucial
prerequisites of the SPS Agreement. In other words, the panel would first have to
establish what the relevant international standard would be in this case; next, it would
have to look into whether India’s domestic SPS measure either “conformed to” or was
“based on” that international standard. Once it was established whether India had
based its domestic SPS measure on the relevant international standard, the panel
would then have to examine if the measure had been successfully based on the risk
assessment techniques developed by the international organization that coincidently
also developed the international standards.
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3.3.1.1
First things first: Understanding the role of international
standards in invoking SPS measures
To begin with, the SPS Agreement obliges its members to ensure that the SPS
measures that they seek to impose “conform to” the international standards, guidelines
or recommendations set forth by international organizations in this regard. 74 However,
since it may not always be practical for members to “conform to” the international
standards when imposing an SPS measure, the agreement permits the imposition of an
SPS measure that is “based on” the international standard.75 What remains crucial in
such circumstances is that members apply SPS measures only once an assessment of
the risk to humans, animals and plants has been undertaken according to the
provisions of the SPS Agreement for the same, together with the use of techniques of
risk assessment provided for by the international organization. 76 The SPS Agreement
therefore provides a right to members to protect their citizens against additives,
contaminants, toxins and diseases that may arise with the importation of certain food
products. 77 In addition, however, unless the SPS measure is able to completely
embody the relevant international standard, it must be imposed only after a risk
assessment has been undertaken.
The panel in every dispute must therefore first adjudicate on what the relevant
international standard would be for the dispute before it, in accordance with the
provisions of the SPS Agreement. 78 International standards are thus those that have
been developed by the relevant international organization. 79 The SPS Agreement
encourages the harmonization of SPS measures and thus mandates the incorporation
of international standards, guidelines and recommendations when imposing them.
Further, the SPS Agreement obligates the members to harmonize their SPS measures
in particular ways. For one, every SPS measure must either “conform to” international
standards, guidelines or recommendations (where they exist) 80 or, alternatively, be
“based on” such international standards, guidelines or standards. 81 In the former
scenario, the SPS measure adopts all the elements of the relevant international
standard, 82 and the measure so imposed is presumed to be indispensable in protecting
human, animal or plant life or health; it is also deemed to be consistent with the SPS
Agreement as well as the GATT, 1994. 83 In the latter scenario, the SPS measure seeks
to achieve harmonization of SPS measures by drawing from some of the elements of
the relevant international standard. 84 In this scenario, there is no presumption, and the
complainant is otherwise required to prove that a member has not based the SPS
measure on the international standard, guideline or recommendation. 85 In a third
scenario, an SPS measure may be imposed even if it is not based on the international
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standard, if there is a scientific justification for the imposition of a higher level of SPS
measure. The latter provision is contained in Article 3.3 of the SPS Agreement. 86
The SPS Agreement thus provides members with the autonomy to choose their
own levels of protection, as long as the level of protection chosen also conforms to the
risk assessment requirements of the SPS Agreement. Risk assessment in such
circumstances turns into the bottom line of the SPS Agreement, especially as it may
not always be possible for members to completely adopt all the requirements of the
international standards (i.e., “conform to”), in which case they may only be able to
base their measure on the international standards.
It is in this context that the SPS Agreement permits members to base their risk
assessment techniques on an individual level of protection, also known as the
“appropriate level of protection” (ALOP). The ALOP is, in turn, an individual
decision of each member invoking the SPS Agreement, so long as this ALOP does not
“constitute an arbitrary or unjustified discrimination or disguised restriction on
international trade.” 87 Most importantly, such a risk assessment is required to be based
on scientific evidence that is in conformity with internationally accepted scientific
principles. 88 Individual members are permitted to delineate their individual ALOPs,
which whilst deviating from international standards are scientifically justified but also
less stringent than the standard, unless not doing so (i.e., applying a stricter ALOP) is
considered legitimate because it is a less–trade restricting measure. 89 These criteria
demarcate whether or not an SPS measure is consistent with the SPS Agreement. The
SPS Agreement thus introduces a scientific element to the international trade
regulation of the WTO, and along with it the risk assessment requirements. 90
Having determined that India’s ban on livestock from countries that had reported
instances of NAI was an SPS measure within the meaning and scope of the (SPS)
Agreement, the panel first had to examine whether such an import ban did satisfy any
of the three conditions mentioned in the previous paragraph. Only then could it
adjudge if India had properly conducted a risk assessment with reference to such a
ban. In other words, the question was whether or not India had based its import ban on
an international standard.
The requirement for undertaking the risk assessment is a basic presumption when
a member merely bases its measure on the international standard, as against
conforming to it in its entirety. This is because in the case of conforming to a standard
the measure would have already taken into account the scientific principles and
sufficient scientific evidence on which the international standard has been based. It is
only when a domestic SPS measure has been based on (rather than conforming to) the
international standard that there would be a need for the member to further prove that
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such a measure has drawn upon scientific principles and thus present sufficient
scientific evidence when undertaking a risk assessment process. Annex A (4) of the
SPS Agreement defines risk assessment as follows:
The evaluation of the likelihood of entry, establishment or spread of a pest
or disease within the territory of an importing Member according to the
sanitary or phytosanitary measures which might be applied, and of the
associated potential biological and economic consequences; or the
evaluation of the potential for adverse effects on human or animal health
arising from the presence of additives, contaminants, toxins or diseasecausing organisms in food, beverages or feedstuffs. 91
In a similar context, risk assessment is thus regarded to mean:
A process characterized by systematic, disciplined and objective enquiry
and analysis, i.e., a mode of studying and sorting out facts and opinions. 92
Risk assessment under the SPS Agreement aims at protecting the life and health of
humans, animals and plants from certain diseases, additives and contaminants. For
this reason, the SPS Agreement obligates an assessment of risk that could arise either
from pests and other diseases or from food-borne disease.
3.3.1.2

India’s import prohibition vis-à-vis the international standard

In the US–India dispute the panel was left to first adjudge whether the import ban was
“based on” the international standard for it to be considered to satisfy the first
criterion of being consistent with the SPS Agreement. The next significant
requirement would be for the panel to decide if the ban was then imposed after
undertaking an assessment of risk that is consistent with the international standard.
While both the United States and India agreed that the international standard for
AI would be the Terrestrial Code promulgated by the OIE, 93 the United States argued
that India had failed to “base” its import ban on AI-affected livestock products on the
Terrestrial Code. 94 The United States supported its argument in light of the
requirements of the SPS Agreement, which mandates members to “base” their SPS
measures on international standards, guidelines or recommendations, when such
international standards exist. As both the parties did in fact agree that the international
standard in this circumstance was the Terrestrial Code, the United States based its
allegation (that India failed to “base” its import ban on the Terrestrial Code) on the
argument that, while on the one hand the Terrestrial Code was the international
standard as far as the regulation of AI was concerned in international trade
transactions, it does not anywhere suggest that infected products must be prohibited
from import. 95 Rather, it advises the importation of goods after the adoption of proper
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control measures. India had simply banned the importation of such products from
countries reporting NAI without following procedures mandated in the SPS. 96
In the light of the above, the panel was left to first determine whether India had
based its import ban concerning AI on international standards. In recognizing the
Terrestrial Code as the relevant international standard for the matter at dispute, the
panel sought to further analyze whether the import ban on livestock vide the
S.O. 1663(E) was “based on” the Terrestrial Code. The panel thus threw light on the
obligation imposed by the SPS Agreement – that members are to harmonize their SPS
measures. As underscored in the previous paragraphs, even as members are
encouraged to conform to international standards when imposing SPS measures, they
can nevertheless alternatively base their SPS measures on such international
standards. In this context, because India’s domestic law and regulation regarding the
prevention of the spread of AI (the Livestock Act along with the S.O. 1663(E)) in the
territory (i.e., India) did not conform to the international standard in this situation (i.e.,
the Terrestrial Code), India’s only option was that the law and regulation at least be
based on the Terrestrial Code. As a result, it must also involve a risk assessment
procedure. In other words, what remains significant when members are unable to
conform to an international standard is that they must base their measure on
international standards, and only after undertaking a risk assessment in accordance
with the provisions of the SPS Agreement. Risk assessment being the sine qua non of
the SPS Agreement is particularly relevant in situations where a member is unable to
conform a SPS measure to an international standard. Risk assessment was
consequently a significant element in the India–Agricultural Products dispute.
The panel found that the import ban imposed by India by virtue of the Livestock
Act, 1898 (as amended by the Act of 2001), and in particular the S.O. 1663(E), failed
to comply with the requisites of the SPS Agreement, as the latter was not based on the
OIE’s recommendations on AI as provided for in the Terrestrial Code. 97
While the Terrestrial Code regulates the international standards applicable in
international trade in products affected by AI, it does not specifically regulate the
international trade in “live pigs” and “pathological material and biological products
from birds” that have been affected by AI. 98 The S.O. 1663(E), however, additionally
imposes an import ban from countries that have reported NAI in these two
categories. 99 In other words, the scope of the S.O. 1663(E) went beyond that of the
Terrestrial Code’s standards pertaining to AI when the former was supposed to be
based on, or limited to the scope of, the latter, rather than over-riding it. 100
Furthermore, the S.O. 1663(E) also went beyond the Terrestrial Code when, instead of
merely seeking to adopt control measures, the former directly imposed an import ban
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on products originating from countries where instances of NAI were reported. 101
Where the Terrestrial Code thus recommends the compartmentalization of NAI-free
countries and zones, and therefore permits imports from livestock products from these
areas, India, on the contrary, imposed an absolute ban on livestock products, entirely
disregarding the NAI-free countries, zones 102 and compartments 103 as recommended
by the Terrestrial Code. 104 As India’s domestic SPS measure failed to base itself on the
Terrestrial Code, it at the same time also failed to conform to the Terrestrial Code.105
3.2.1.3 How India’s laws and regulations permitting the import ban failed to
satisfy even the bare minimum criteria
The SPS Agreement obligates that every SPS measure imposed by a member must
take into account that it is to be based on scientific evidence. 106 This basic mandate, in
turn, has its own specific requirements in the form of a risk assessment. Most
importantly, obligations to base SPS measures on scientific evidence and risk
assessment are co-related primarily because the one informs the other. In other words,
when a member fails to satisfy that it has undergone the necessary risk assessment in
accordance with the SPS Agreement, it correspondingly fails to provide scientific
evidence as well. 107
The Appellate Body, in previous disputes, has accentuated this relationship
between risk assessment and scientific evidence. In the EC–Hormones dispute, which
was the first dispute to clarify the SPS Agreement, the Appellate Body defined the
relationship between risk assessment and scientific evidence. The key issue under
dispute was whether the EC had correctly taken into account the risk assessment
prerequisites in the SPS Agreement when banning the import of beef from cattle that
had been injected with a bovine growth hormone, even though the sale of meat that
had been treated with hormones during production in the EC had been similarly
banned. Consequently, the Appellate Body analyzed the nature and scope of risk
assessment in detail, and also its relationship with the SPS Agreement. The Appellate
Body looked into the implied relationship that Article 5.1 (pertaining to risk
assessment) has with Article 2.2 of the SPS Agreement. 108 It justifies the application
of an SPS measure only when the same is applied to protect human, animal and plant
life and is additionally “based on” scientific principles with “sufficient 109 scientific
evidence”. 110 Hence, while the Appellate Body clarified that the existence of a
“rational relationship” between the SPS measure imposed and the risk arising from the
imports remain a prerequisite, it also clarified that there need not be a demonstration
of the minimum level of risk pursuant to which such an SPS measure at issue has been
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imposed. 111 Accordingly, while even a risk that is negligible accounts for the
imposition of the SPS measure, what remains important is that such a risk is
ascertainable; hence, “theoretical uncertainty is not the kind of risk which, under
Article 5.1, is to be assessed.” 112
As a means of basing its SPS measure on sufficient scientific evidence, a member
must take into account the risk assessment techniques promulgated by the appropriate
international organization that has developed the international standard. However,
prior to undertaking a risk assessment in accordance with those techniques, either of
the two scenarios outlined in the SPS Agreement must be present. Firstly, risk
assessment is undertaken in order to evaluate “the likelihood of entry, establishment
or spread of a pest or disease within the territory of an importing Member according to
the sanitary or phytosanitary measures which might be applied, and of the associated
potential biological and economic consequences” 113 (also referred to as pest- and
disease-related risks). Alternatively, risk assessment may be undertaken in order to
evaluate “the potential for adverse effects on human or animal health arising from the
presence of additives, contaminants, toxins or disease-causing organisms in food,
beverages or feedstuffs” 114 (also referred to as food-borne risks).
As a result, while risk assessment may be undertaken in order to assess either
quarantine risks arising from diseases and pests or food-borne risks, members are
obligated to impose their SPS measures based on an assessment of such a risk that
arises for humans, animals or plant life and health. 115 Such an assessment must take in
to account the techniques for this purpose that have been developed by the relevant
international organization 116 (in this case, the OIE). What remains of prime
significance is, whether a risk assessment is undertaken for the evaluation of risks
arising from diseases and pests or from food-borne diseases, there must necessarily be
a demonstration of the relationship between the SPS measure and the risk so
arising. 117 Secondly, each member, when imposing an SPS measure, must necessarily
give due account to:
the available scientific evidence; relevant processes and production
methods; relevant inspection; sampling and testing methods; prevalence of
specific diseases or pests; existence of pests or disease-free areas; relevant
ecological and environmental conditions; and quarantine or other
treatment. 118
The Terrestrial Code correspondingly outlines the risk assessment techniques to
be undertaken by members prior to the invocation of an SPS measure when the risk
arises from animals or animal products. 119 The said code, vide Chapter 2.1,
underscores the need to undertake a transparent analysis, coupled with clear reasons,
of the risk(s) the imported animal, animal product, animal genetic or pathological
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material would pose to the importing country. 120 Where a list of diseases has been
recognized by the code itself, the members would only be required to undertake a
qualitative analysis, as the risk posed by the disease has already been identified. 121
However, when imposing an import prohibition, the OIE (vide the Terrestrial Code’s
risk analysis technique) recommends the recognition of disease-free zones and
compartments from which the said products may continue to be imported. 122 The most
significant step in risk analysis is identifying the hazard that the animal or animal
product would pose to the importing country. 123 The exporting country must,
therefore, identify whether the disease is a notifiable one, that the said hazard from
that disease is already present in its own country and, most importantly, whether the
exporting country is currently undertaking measures to eradicate the disease. 124 These
steps would be crucial in preventing the adoption of more trade-restrictive measures
than necessary. 125 Accordingly, it is only when the importing country has permitted
importation using the sanitary standards that have been recommended by the
Terrestrial Code that a risk analysis would not be required. 126 The Terrestrial Code
therefore does not recommend the imposition of an import prohibition, but rather
endorses the importation of such products using the sanitary standards that it lays
down. 127 After identifying the hazards, the importing member must identify the risk or
hazard that each disease would pose to the life and health of its humans, animals and
plants. Specificity is thus the core criterion. 128
While undertaking a risk assessment, it is vital that the importing country
scrutinize the probability of entry that each such hazard would pose, and in particular
how the imposition of the SPS measure would change or rather prevent the entry of
the said hazard into the importing country (also known as entry assessment).129
Secondly, the importing nation must then identify the probability of its humans and
animals being exposed to the said hazard (disease) through insect bites, inhalation or
ingestion, to name a few (also known as exposure assessment).130 Lastly, the
importing nation must determine the consequence of such an exposure of its humans
and animals, which would have either socio-economic impacts or adverse
environmental impacts, or be detrimental to health (also known as consequence
assessment). 131 The importing member must then evaluate the risk that the entry,
exposure and associated consequences would pose for its humans and animals, i.e.,
risk estimation. 132 The management of the said risk after the assessment of risk in
accordance with the technique mentioned above would then be legitimate when the
importing country invokes an SPS measure on the basis of the international standards
set out by the OIE. 133
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Even as the SPS Agreement creates an obligation on the members to undertake a
risk assessment prior to imposing an SPS measure, it permits members to base this
measure on levels it thinks would be appropriate (known as the “appropriate level of
protection”). 134 What remains interesting is that members nevertheless look into the
relevant risk assessment techniques while deciding upon their appropriate level of
protection. Hence, even though the level of protection would be the prerogative of
each member, it must satisfy this sine qua non of being in accordance with the
appropriate risk assessment techniques. As well, the level of protection must be
appropriate, or, in other words, proportionate to the risk arising from the product
concerned. 135 Therefore, deciding upon the appropriate level of protection would be
the prerogative of the member only once the risk assessment has been accurately
conducted. Should the latter test of risk assessment fail, the member’s privilege of
determining the appropriate level of protection also fails.
In the India–Agricultural Products dispute, the S.O. 1663(E) was not based on the
OIE’s Terrestrial Code, nor did it take in to account the risk assessment techniques
that were developed with the code. 136 India claimed that its import ban on livestock
products from countries notifying AI was for the purpose of preventing the
transmission of AI to humans and also to poultry as well as ensuring food safety and
protecting poultry and wild birds from AI. The ban, however, was not based on
scientific principles and sufficient scientific evidence as provided for in the OIE’s
Terrestrial Code vide its risk assessment techniques. 137 Consequently, India lost its
right to decide upon its appropriate level of protection with regard to AI-affected
livestock in its territory.
India failed to conform to the risk assessment techniques in various aspects. Risk
assessment arising from concern about animals and animal products mandates the
identification of hazards from pathogenic agents that can potentially have adverse
consequences once the product enters the importing country. 138 This obligation is
underpinned by the risk assessment process set forth in the SPS Agreement, which, as
mentioned in the previous paragraphs, requires the determination of the “likelihood of
the entry, establishment or spread of the disease or pests….” 139 Consequently, even
though the Appellate Body, in the Japan–Apples dispute, clarified that members
would in certain situations be permitted to set out measures that prevent even
negligible risk while determining the “likelihood of the entry, establishment or spread
of the disease or pests”, the standards to identify such “negligible risk” would be
extremely stringent. 140 The Appellate Body and the panel in this dispute had the
opportunity to scrutinize whether the risk claimed by Japan regarding the “likelihood
of entry, establishment and spread” of fire blight in apples imported from the United
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States was appropriately evaluated. Japan, in this dispute, had imposed an SPS
measure on the importation of apples that were affected with fire blight. Fire blight is
a disease that can be found in apples, pears and some other garden fruits and is often
transmitted from external openings of these fruits through wind, rain or insects. Japan,
however, permitted the importation of apples from the United States in situations
where the export apples were harvested in a fire blight–free orchard. If the apple was
harvested with other plants, the orchard must be free from fire blight and additionally
must be outside a 500m radius from fire blight–affected orchards. 141 In this regard, the
question before the Appellate Body and the panel was whether Japan was right in
imposing the SPS measure and, particularly, whether there had in fact been a
“likelihood of the entry, establishment and spread” of fire blight from the apple fruit
as such. In other words, what the panel had to decide was whether a rational and
objective relationship between the risk arising from fire blight in apples and the risk
assessment adopted by Japan existed. The United States argued that the risk
assessment done by Japan as a basis for imposing the SPS measure prohibiting the
importation of U.S. apples was not in keeping with the Japanese requirements for such
importation. The United States pointed out that Japan’s risk assessment vide the 1999
PRA, which analyzed the “probability and pathway for the likelihood, entry, and
spread” of fire blight, was not specific to apples. In other words, the 1999 PRA
determined the probability of fire blight entering from a variety of host fruits, and not
specifically the probability with reference to apples. 142 The Appellate Body, in
upholding the panel’s findings, agreed with the United States’ allegations and held that
there must exist a “specific risk”, for which the risk assessment must be performed in
accordance with Article 5.1 of the SPS Agreement (and, implied, Article 2.2 of the
agreement). 143 For this reason, while the 1999 PRA concluded a risk existed on the
basis of the likelihood, entry and spread from various host fruits, it failed to be
“sufficiently specific” to be in accordance with the SPS Agreement. As a result, the
Appellate Body ruled that the risk assessment undertaken by Japan could not be
considered to have a “rational and objective relationship” with the scientific
evidence. 144
It is against this backdrop that the defining line between the first set of risk
assessments (risk arising from diseases and pests: quarantine risks) and the second set
(food-borne risk) has been the fact that while the former mandates a quantitative
analysis of the risk even while it does not set out a minimum threshold, the latter, on
the contrary, calls for a qualitative analysis of the risk arising from food-borne
diseases such as additives and contaminants. This defining line has thus been better
explained with the use of the terms “likelihood” in the first form of risk assessment as
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against the use of the term “potential” in the second form. The differences between
these concepts have been elucidated in the case before the Appellate Body pertaining
to the Australia–Salmon dispute. 145 The key contentions were whether Australia had
rightly imposed an import prohibition on fresh, chilled and frozen salmon.
Accordingly, the Appellate Body, while ruling against Australia for failing to meet the
prerequisites of risk assessment as set forth in Article 5.1 by not calculating the
economic and biological consequences of the potential disease that the importation of
salmon would impose, 146 additionally underscored that the use of the term
“likelihood” would, according to the ordinary meaning, imply probability, while the
use of the term “potential”, in the second sentence, would ordinarily imply
possibility. 147 Hence, the Appellate Body clarified that any risk assessment within the
scope and meaning of Article 5.1 of the SPS Agreement must satisfy three steps: (1)
identify the risk that the concerned member wishes to prevent; (2) evaluate the
likelihood of risk; and (3) evaluate the likelihood of risk based on the contemplated
SPS measure. 148 However, in the EC–Hormones dispute, the Appellate Body made the
point that even in the ordinary interpretation of the terms “likelihood” and “potential”,
the necessity for a quantitative and qualitative analysis respectively could be inferred.
Hence, a qualitative analysis of the “likelihood of the entry, establishment or spread”
of quarantine risks as provided in Annex A would completely rule out the scope for
including a qualitative component. 149 The Appellate Body thus clarified that risk
assessment would, in turn, include even qualitative analysis that was not susceptible to
“empirical or experimental laboratory methods.” 150 Along the same lines, the
Appellate Body ruled that:
The risk that is to be evaluated in a risk assessment under Article 5.1 is not
only risk ascertainable in a science laboratory operating under strictly
controlled conditions, but also risk in human societies as they actually
exist, in other words, the actual potential for the adverse effect on human
health in the real world where people live and work and die. 151
As far as the import ban imposed by India on AI, the technique outlined by the
Terrestrial Code primarily requires the identification of whether the said disease is
already present in the territory of the importing country, in turn requiring the
determination of the “likelihood of the entry, establishment and spread” of AI within
India according to the obligations set forth in articles 5.1. and 5.2 (discussed above).
At the same time, the SPS Agreement in general mandates that “SPS measures do not
arbitrarily or unjustifiably discriminate between Members where identical or similar
conditions prevail, including between their own territory and that of other
Members.” 152
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India’s ban on AI erred, firstly, by not basing itself on the Terrestrial Code, when
the latter first calls for the hazard identification 153 (coupled with the analysis of the
likelihood of the entry, establishment and spread of such disease) 154 based on the
determination of whether the importing country has itself been undertaking
eradication measures for the particular disease (when such disease exists in its own
territory). 155 For this purpose, the technique set out by the Terrestrial Code underlines
the need for zoning and compartmentalization in order to assess the likelihood of the
hazard posed by the disease. India, in complete disregard, failed to recognize zones
and compartments. 156 Further, the SPS Agreement itself addresses the need for
members to recognize disease- and pest-free areas when imposing SPS measures 157
(therefore implying the recognition of zones and compartments). India furthermore
breached this obligation. 158 Even while India itself faced the problem of both HPAI
and LPAI in its own territory, it treated its own domestic products far differently than
it did imported products. In the former situation, by virtue of the NAP, 2012, India
permitted the movement of domestic livestock that were situated outside a tenkilometre radius, but altogether banned the importation of livestock products from
countries that had notified AI in their territory. 159 India therefore did not recognize
zones and compartments in the same manner as it did for its own livestock products.
India’s action was thus more trade restrictive than it was within its own territory and,
hence, breached the first requirement of the risk analysis technique of the Terrestrial
Code. 160 The code did not recommend imposing a complete import ban on the affected
livestock products; nevertheless, India imposed a ban. 161
Secondly, risk assessment also calls for an examination of whether the cause of
the hazard is already present in the importing country and whether the requisite
surveillance has been undertaken for the detection of the same. India breached this
obligation when it banned livestock products from countries reporting LPNAI while
not at the same time maintaining a reliable surveillance program to detect LPNAI in
its own territory. 162 Further, it claimed that LPNAI was exotic to its territory when it
fact it was not. 163 In a similar context, as the Terrestrial Code indicates, a risk
evaluation calls for an assessment of the risk of entry and exposure, and associated
consequences, arising from imports. India was obligated to undertake the risk
assessment. On the contrary, India entirely banned the (livestock) products on the
grounds that it would not have any control over measures already undertaken by the
exporting country. The measures taken by the exporter were considered effective
enough to prevent the spread of NAI. 164 India could not then effectively state that it
had assessed the probability or likelihood of the risks that NAI would impose. Further,
imported livestock products would pose no additional risk, if zones and compartments
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were recognized. Hence, India violated its obligation to demonstrate the rational and
objective relationship that its so-called method and technique of risk assessment had
with its ban on AI-affected livestock (India’s SPS measure). 165
Furthermore, while India was unsuccessful at satisfying the requirement that its
risk assessment take in to account the techniques developed for this purpose by the
Terrestrial Code, it simultaneously violated a fundamental objective of the SPS
Agreement – to have measures based on “sufficient scientific evidence”.

4 . Conc l udi ng Re m ar k s
The panel’s ruling in India–Measures concerning the Importation of Certain
Agricultural Products made an important contribution to the international
jurisprudence on risk assessment. India’s import ban on livestock products vide its
Livestock Act, 1898 coupled with the S.O. 1663(E), violated a fundamental premise
of the SPS Agreement – of conducting risk assessments based on the relevant
techniques adopted by a recognized international organization. Even though the SPS
Agreement permits a member to delineate its individual ALOP, it simultaneously
mandates that such an ALOP be well grounded in internationally recognized risk
assessment procedures. In the case under dispute, India had determined its ALOP to
be an import ban intended to prevent the migration of HPNAI and LPNAI into its
territory. As outlined in the previous sections, the SPS Agreement obligates its
members to take into account scientific principles and, thus, also scientific evidence
when conducting its assessment of risk. It is only when this prerequisite has been duly
met that members would be justified in deciding their own “appropriate levels of
protection” in keeping with Article 5.6 of the SPS Agreement. 166 In the event that a
member imposes an SPS measure that is more trade restrictive than that required, the
aggrieved member must prove that another SPS measure already exists (is reasonably
available) on the basis of technical and economic feasibility. Further, the measure
would have to achieve the importer’s ALOP; it would additionally have to be less
trade restrictive than the SPS measure currently being imposed. 167 India failed to
conduct a risk assessment for its AI measures, and thus had no subsequent right to
decide upon its individual ALOP. It also breached the obligation to decide on its
ALOP on the basis that it be “not more trade restrictive than required”. In other words,
India failed to take into account the existing SPS measure already available (i.e., the
recognition of zones and compartments of NAI-free areas. On the contrary, India
directly imposed a complete ban on livestock products from countries that have
reported NAI. 168 India’s SPS measure was thus more restrictive than the one already
existing as per the Terrestrial Code. While the Terrestrial Code recommends the use of
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veterinary certificates, after a thorough inspection of the livestock, from countries
claiming freedom from NAI, India claimed that the use of such certificates would not
be economically and technically feasible because India lacked the capacity to deal
with the increase in imports. 169 In this regard, India’s ALOP was proved to be more
trade restrictive than necessary because the country already permitted imports from
NAI-free countries. It would utilize the same (existing) “capacity” in permitting
imports from NAI-free zones and compartments as well. 170
Unfortunately, in thus deciding its ALOP, India over-stepped its responsibility for
conducting the requisite risk assessment. It failed to demonstrate the relationship its
risk assessment technique had with existing scientific evidence vide the OIE’s
Terrestrial Animal Health Code. India’s SPS measure not only failed to be based on
the Terrestrial Code, it also failed to undertake the risk assessment in accordance with
the technique developed by the Terrestrial Code, read along with the provisions of the
SPS Agreement. Consequently, the ban on AI-affected livestock products resulted in
the creation of a discriminatory environment between nations where similar
conditions were prevailing. The import ban was more trade restrictive than necessary.
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